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An Address 
by 
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Court of Appeals of Georgia 

Mr. Chairman, I. adieu and Gent. lemon: 

I' words me uddrewt'd to nil American* of cun 
science, character mid putriotl*m. No apology in made 
foi u Itii tin j uprvnu I ourt’ egregation dot I Ion 
Itrown \. Honrd of Induration, 847 U.S. lH.'J, n» an lllu* 

I rut ion nod argument against what wo shall show is 
tho practice of I ho Supromo Court iri attempting to 
nine ml tho Constitution without authority. It often 
requires n crisis to alarm us enough to bring u* to 
our sonsos. No other decision of tho Supreme Court 
hn.s so forcibly and alarmingly focused attention on 
tho fact t lint the Supreme Court since 1937 has time 
and time again sought to amend the United States 
Constitution. 

I’rioi to tla* segregation case in 1064 the complacent 
attitude had been that the ends justified the means, 
the most dangerous attitude which can possibly be con- 
ceived of. Since no one objected to the ends sought 
to lie accomplished there were no effective objections 
directed at the unconstitutional manner in which the 
desirable ends were being reached. The objections 
raised were not strong enough to stop the iniquitous 
practice. But when in I ( .i54 the Supreme Court ignored 
and ruled contrary to a decision rendered in 1927 
(Gong Ltim v. Rice, 275 U.S. 78), in which 1927 de- 
cision it had held t lint separate but equal school facili- 
ties met constitutional requirements under the 14th 
Amendment, the powder was indeed thrown into the 
fire. As was stated by Professor Emeritus (IT. of (la.) 
E. Merton Coulter: 

“It is a fact which anyone may deride for himself 
that the 1954 decision of the Supreme Court called for 
a greater fundamental social change and an upset of 
a way of life not only as old as the republic but ante- 
dating the republic hack to the beginning of the coloni- 
zation of America. It called for a more fundamental 
change than wns worked by any of the last seven 
amendments to the United States Constitution . . . And 
yet the Supreme Court took it upon itself to - i amend 
the Constitution”. 

It took the 1954 Segregation decision to shock 
America into a consciousness of what had begun to 
happen in 1937 and what we have to do to save our 
written Constitution. We very much doubt that the 
Court will ever again make such a mistake but it is a 
matter of plain and simple justice that the South should 
not have to raise the issue, prove the point, save the 
Constitution and yet have to pay the assessment of 
having to abide by the unconstitutional decision because 
of the failure of the court to correct it-. mistake or the 
failure of Congress to provide for its correction. 
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I beg leave to submit thv reason* why I nay that 
the Supreme Court bus no right to reverse an initial 
decision ascertaining intent and extracting a constitu- 
tional principle and thereby to in effect amend the 
Constitution. This view is shared by Americans all 
over the nation, north, south, east and west, who are 
not influenced by hatred, intolerance or politics, but 
influenced solely hy law, logic and a correct interpreta- 
tion of constitutional principles and of history. 


What is the "La* of the I and"? 

There has, in my opinion, been a pleat deal of mis- 
understanding and confusion about > is meant by 
the expression, "the law of the land Mo t of our 
people are conscientious and patriotic md have a fer- 
vent desire to obey, so far as safe and practicable, 
what they conceive to be "the law of tin land”. 

The Constitution provid remc Law of 

the Land is the Constitution, statute passed under 
the provisions of the Constitution and treaties entered 
into under the authority of th< l mu i States. What- 
ever may be true about othei dt i mu l*\ the Supreme 
Court there are two types of d< « which in inexo- 

rable effect become the law’ of tin land. These are: 

1) decisions which for the 1'ir^t time ascertain and 
define the intent of the framers and adopters of the 
Constitution or its amendment 

2) decisions which for the first time ascertain and 
define the intent of Congress in passing an Act. 

In each such case, the Court thus defines the mean- 
ing of certain words of the Constitution or Act; and 
the definition becomes in effect a part of the words 
defined. 

In the first class of cases the initial ascertainment 
and definition of the intent of the framers and adopters 
of the Constitution or amendments becomes an integral 
part of the Constitution itself and can be altered or 
modified only by an amendment to the Constitution by 
the method provided therein. This is true whether the 
decision ascertaining the intent is right or wrong be- 
cause to alio* a majority of the Supreme Court to 
change its mind at will as to the definition of the 
original intent would destroy the basis and philosophy 
of our government which is limited (and written) 
constitutional government. 

In the second class of cases the initial ascertainment 
of the intent of Congress in passing an Act — the initial 
definition of its words — becomes a part of the Act 
itself and this initial ascertainment of intent is not 
subject to alteration or modification by the Supreme 
Court because the Supreme Court has no authority to 
legislate. To permit the Supreme Court continually to 
change its mind about what Congress intended would 
be in effect to permit it to legislate, contrary to the 
provisions of the Constitution. 

It thus becomes clear that when the two classes of 
initial decisions are rendered they become part of the 
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law' of the land and remain so until the intention so 
ascertained and defined by the Court j* changed by 
amendment of the Constitution or, in the cast of an 
Art or Congress, by Congressional revision of its Act. 

\V lien the Supreme Court itself undertakes to reverse 
nr modify its initial decision ascertaining and defining 
intent in either class of cases, it is exceeding its power 
under our constitutional system. The decisions of the 

ourt acting beyond the scope of its power are wholly 
and completely void and are entitled to no respect and 
obedience any time or anywhere. The fact that the 
court may have been endeavoring to attain idealistic 
and, to its way of thinking, desirable goals cuts no 
figure, because the end does riot justify unconstitu- 
tional means. If these are desired under our form of 
government they must be obtained by legal means. 

It is what may in the future he done under a prin- 
ciple or practice that determines the soundness — the 
legality and validity — of the principle or practice, and 
not merely what is actually done at present. The logi- 
cal consequences, which are possible, must be taken 
into consideration. To see just what could happen 
under the practice of the Supreme Court in reversing 
its initial decisions in which the intention of the 
framers and adopters was ascertained, let us consider 
the matter of a Federal Income Tax. Suppose that 
instead of adopting the proposed amendment to the 
Constitution authorizing a Federal Income Tax, the 
States had defeated the amendment. The very next 
year Congress could have passed a similar statute and 
the Supreme Court could have ruled the last statute 
constitutional. Does it not make cold chills run up 
and down your spine to think that five men can defy 
the will and hope of a whole nation? Well, that is 
the kind of a thing we are witnessing whether by the 
Supreme Court or other branches of government or 
all combined. 

The law of the land, as to provisions of the Consti- 
tution, the meaning of which is uncertain, is in effect 
the initial decision of the Supreme Court ascertaining 
and defining the original intent of the framers and 
adopters because it becomes in each instance in effect 
a part of the defined words of the Constitution. Any 
other or subsequent decision changing or reversing 
the definition of that intent is but a futile attempt by 
the Supreme Court to amend the Constitution. 

It seems to me that irrefutable proof that such an 
initial decision becomes in effect a part and parcel of 
the Constitution is the fact that in three instances 
the Constitution has been amended to put into the 
Constitution provisions which the court had held were 
not already in it. In Chisholm v. Georgia, 2 Dali 419, 
the Supreme Court decided that a state could be sued 
by a citizen of another state in assumpsit. That meant 
that the Supreme Court construed the Constitution to 
intend that such an action would lie. The Constitution 
was immediately amended (11th amendment) to pro- 
vide that such an action could not be instituted. The 
decision of the Supreme Court was not amended. There 
is no such remedy provided in the Constitution. The 
Constitution was construed hy the court and there- 
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after it was and meant what the Supreme Court said 
it meant. Whether the Supreme Court decided the 
case right is immaterial. Its decision was merged and 
melted into the Constitution and in such event the 
only remedy is amendment as provided in the Consti- 
tution and not by a reversal of decision by the Supreme 
Court. If the people of America had been satisfied 
that the decision was right, or were satisfied with it 
even if it was wrong, the only right of amendment 
was with the people and not the court. 

The next instance is the Dred Scott case. Whether 
right or wrong the decision was wiped out by amend- 
ments XIII, XIV and XV. The decision was a part of 
the Constitution or an amendment could not have 
changed it. 

The third instance, already alluded to, is the amend- 
ment authorizing the income tax. 

The conclusion is inescapable and unanswerable that 
if a Supreme Court ruling can be corrected by a con- 
stitutional amendment it cannot be corrected by the 
Supreme Court by a reversal of its decision for the 
reason that the Constitution does not provide for a cir- 
cuitous or substitute method of amendment in such 
cases. If we submit to such a practice we surrender 
our written constitutional form of government. 

Whatever may have been the status before 1954 the 
issue is now drawn and you cannot dodge an honest 
issue. The rule laid down in Gong Luni v. Rice — sepa- 
rate and equal facilities, is the law of the land and 
those opposing the 1954 decisions are not misguided, 
ignorant, intolerant radicals after all. 


ions in Mahmch v. Southern SS Co., 1121 U.S. 9(5, J12 
and in Smith v. Allwright, .‘121 U.S. 6 49, 009). Since 
1937 the court has many times overruled prior de- 
cisions of that court in similar cases. (This paragraph 
is a paraphrasing of a part ol a speech made before 
the Jacksonville Bar Association, February 5 , 1959, 
by Hon. Dozier A. DeVane, U.S. District Judge, re- 
tired, Northern District of Florida, Tallahassee, Flor- 
ida.) 

The Constitution is a contract between the several 
sovereign states and the Federal Government. That 
contract provides that the States surrender certain 
attributes of sovereignty to the Federal Government. 
The rest are reserved to the States. One provision of 
Ihe contract is that the contract cannot be amended 
i except as provided in the (contract) Constitution. The 
Federal Government has been violating the contract 
since 1937. Up to 1954 we acquiesced in the unconsti- 
tutional actions. We do not acquiesce in the 1954 de- 
cision or in any subsequent ones. By our acquiescence 
in the decisions prior to 1954 we are not estopped to 
call a halt now and that is just what Ave do. We >vant 
the contract complied Avith. 

14th Amendment Means What it Meant in 1868 
When Adopted 

It is axiomatic that a Constitution or an amendment 
to one ahvays means what it meant at the time of 
adoption. That is a truth of universal acceptance and 
application except on occasion by the United States 
Supreme Court. Believe it or not, this is AA'hat the 
court said in the BroAvn case: 


LaAv of Cases 

Those Avho contend that no court decision can be 
more than the law of the case, binding only the parties 
to the case, overlook the distinction between common 
law decisions which appellate courts are not bound to 
and statutory-construction decisions and con- 
stitution-construction decisions, which appellate courts 
are bound to follow under the provisions of the Con- 
stitution. This difference will be discussed later. 


Reverse-Interpretation Practice Started in 1937 

For nearly 150 years prior to 1937 the Supreme Court 
evei asserted directly the power of that court to 
e decisions of the court construing pro- 

P S Constitution. The decisions in the 

Genessee case (1851) and in the Legal Tender cases 
t;™ /*i, n0 support a contrary assertion. The ques- 

! °f ° f the P?wer of the court to overrule prior de- 
SS — St brought out into the open by the 
Tin a w!! n 9Q0 P1 TT o nS ro m Moreh ead v. New York, ex rel. 
I ld l 298 V- S - 587 *,. In that case the court five to 
arose W * V a * h £ r decision. The same question 
ff J via West , Coast Hotel Co - v - Parrish, 300 

theVwL™ the coul :tby a five to four vote overruled 
tice R«Wc app . r ,°T e d “ the Morehead case. Mr. Jus- 
seem iV, H v S . f Wltched his _ vote in the later case and 
gy a ter regretted it. (See his dissenting opin- 
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“In approaching this problem, >ve cannot turn the 
clock back to 1868 when the Amendment Avas adopted, 
or even to 1896 Avhen Plessy v. Ferguson Avas Avritten”. 

What can this mean if it does not mean that the 
court Avas construing the 14th Amendment as if it 
had been adopted in 1954 rather than construing it as 
it should have been construed, to-Avit, as of 1868, in 
accordance with the ascertainment already made by 
the court in 1896 and 1927? 

In Smith a t . Allwright, 321 U.S. 649, the Supreme 
Court stated: 

“In reaching this conclusion Ave are not unmindful 
of the desirability of continuity of decision in constitu- 
tional questions. HoAvever, Avhen convinced of former 
error, this Court has never felt constrained to follow 
precedent. In constitutional questions, where correc- 
tion depends upon amendment and not upon legislative 
action this Court throughout its history has freely 
exercised its power to re-examine the basis of its con- 
stitutional decision. This has long been accepted prac- 
tice, and this practice has continued to this day. This 
is particularly true when the decision believed errone- 
ous is the application of a constitutional principle 
rather than an interpretation of the Constitution to 
extract the principle itself.” 

In this statement the court said that it did not 
attempt to correct a mistake it made in interpreting 
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» /i mL,.i qt*itement shows ft coiicct 

an Act of Congress, that - state ne made because 

decision but the chances art correcting the court’s 
Congress could act quick y recognized the pro- 
mistake and not because t to legislate. The 

hibition against the court s i ^ history freely 

statement that the court throughout its nuj ^ 
exercised its power to re-examine ti had not 

constitutional decisions shows O ourt had not 

done its homework in noting tha the com ; - a „ 



truth were known. i dare sa> i slowness of the 
of initial decisions is based on th ’ sta t e - 

process of constitutional ame 1 ourt onL . 0 f them 

ment states two practices of the u j ,1L for 

right for the wrong reason and the other wick 

every conceivable reason. 

The 1954 Decision Was Not Only Unconstitutional— 


It Was Wrong Otherwise. 

I do not think that anyone ever very seriously con- 
tended that the 14th Amendment gave women the ug ^ 
to vote. It includes language broad enough ito do 
but the language did not mean in JJ 6 8 that they she 
vote. So tne women did not have he right a 
amended the Constitution and gave it to 
we do not doubt that the present court would give ■ n 
to them if it had a chance by saying that the 14th 
Amendment does not mean what it meant in 1868 but 
means what the court says it means in 1900. 

It is inconceivable how from all the facts of life 
and history the court held that the 14th Amendment 
was inconclusive as to different races attending e 
same school. The state court decisions cited m Gong 
Lum v. Rice and Plessy v. Ferguson and numerous 
other well known facts show that it was much clearer 
that the 14th Amendment did not intend that races 
could go to the same schools than that women could 
not vote. 


If the decisions since 1937 mean that the further 
we get from the adoption of the Constitution and 
Amendments the further away we get from the prin- 
ciples of constitutional government taught us by our 
forefathers it is indeed much later and further than 
we think. It about means the end of written consti- 
tutional government as we have always known it. 
And I might suggest that if the members of our Su- 
preme Court still think we operate under a written 
constitution it may be well for them to authoritatively 
inform the law schools of the country of the fact so 
that the schools may desist from their current in- 
struction and opinion that written constitutional gov- 
ernment in America is a thing of the past. 


Contract Construed by Court 

The Constitution says nothing about the authority 
of the Supreme Court to construe the Constitution. 
The case of Marbury v. Madison held that it had such 
authority. Whether ri^ht or wrong the people have not 
amended the Constitution to change the ruling. They 


evidently agree that it is a good ruling. Can you con- 
ceive of what answer the proponents of the 1954 de 
cision would give to the contention that the Supreme 
Court has the authority after all these years to m-v.-i .»> 
Marbury i. Madison/ You talk about human explo- 
sions. You would have a rash of them from coast to 
coast. Well, if the court cannot reverse Marbury v, 
Madison it cannot reverse Gong Lum v. Rice. Of 
course, the answer will come thut the court would 
never reverse Marbury v. Madison, hut that dodge the 
issue as those who support the 1954 decision for po- 
litical or reasons of spite dodge the real, substantial, 
fundamental logical issue we have tried to present. 


People Have Only One Chance to Get a Constitution 
or an Amendment Right Without an Amendment, 
and That is When it is Written and Adopted. 

If the people fail to include in a constitution or an 
amendment a matter they intended to include, their 
only recourse is amendment. If an expression used is 
ambiguous they have but two remedies: (1) they can 
amend the constitution or ask the Supreme Court for 
an interpretation. If the Supreme Court gives a satis- 
factory interpretation the people are satisfied; if not, 
amendment is the only answer. The idea that the Su- 
preme Court is privileged to have two tries, or more 
than two, at correctly ascertaining the intent of the 
framers and adopters, is inconsistent with and repug- 
nant to the principles of written constitutional govern- 
ment for the reason that the provision in the Consti- 
tution for amendment can be side-tracked by court 
action and the peoples’ right to amendment nullified. 
An initial decision by the court to clear up an am- 
biguity or ascertain doubtful intention is not an 
amendment — it is an interpretation which the court 
has jurisdiction to make. But a second and reverse 
interpretation is equivalent to amendment which the 
court does not have jurisdiction to make. That is the 
answer to the question so often asked by careless 
thinking people. “If the court can make one inter- 
pretation why can it not make the second?” To honest 
men and women of intelligence and integrity the an- 
swer is more than sufficient. The people made the 
mode of amendment cumbersome to protect the Con- 
stitution and themselves from hasty and hysterical 
amendments by the states and surely they never in- 
tended to subject the Constitution to hasty or hysterical 
amendment by the court under pressure of “souped 
up” or irresponsible transient public opinion. 

Stare Decisis as to Common Law Decisions Has Excep- 
tions. There are No Exceptions to the Doctrine 
of Stare Decisis in Statutory or Constitutional- 
Construction Decisions 

The question is often asked: 

“The courts can change or reverse common law de- 
cisions; why can they not reverse any decision?” 

The answer is simple and lies in the Constitution, 
The rule of stare decisis means “let the decision stand” 
for the sake of certainty and uniformity. Rut judges 
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make common law decisions. They are not based on 
statute or constitutions. They arc based on the cus- 
toms of peoples crystallized by judicial decisions. It 
conditions change and no great harm will result judges 
often change common law decisions to lit new circum- 
stances and conditions — but when it comes to changing 
statutory-interpretation decisions or constitution inter- 
pretation decisions the courts are limited in their power 
to change the initial decision. 

The reason they cannot change the initial decision 
in these cases is that in statutory decisions the legisla- 
tive branch is clothed with the power of amendment 
and change, after the initial interpretation, and not the 
court. After the initial interpretation decision on a 
constitutional question the right lies with the people 
to amend or not. One simple illustration will inch 
the argument. Suppose the Supreme Court initially 
interprets an ambiguous congressional act C ngiess 
reads the decision and determines that the court has 
correctly interpreted its enactment and it decides to 
let the act stand as interpreted. If the comt later 
changes and reverses itself it has gone into the field 
of legislation by enacting a law when the branch of 
government charged with the duty of legislating has 
refused to do so. 

The same principle applies to the constitution-con- 
struction situation except that in reversing this type of 
initial decision the court makes a greater error because 
it is less evil for the court to assume a legislative 
function than it is to assume the power to amend the 
Constitution. This is the most egregious error the 
court is capable of committing. ‘ It is said that the 
common law is susceptible of growth and adaptation 
to new circumstances and situations, and that the 
courts have power to declare and effectuate what is 
the present rule in respect of a given subject without 
regard to the old rule; and some attempt is made to 
apply that principle here. The common law is not 
immutable, but flexible, and upon its own principles 
adapts itself to varying conditions. Funk v. United 
States, 290 U.S. 371. But here, we are dealing with a 
constitutional provision which has in effect adopted 
the rules of the common law, in respect of trial by 
jury, as these rules existed in 1791. To effectuate any 
change in these rules is not to deal with the common 
law’, QUA common law’, but to alter the Constitution. 
The distinction is fundamental, and has been clearly 
pointed out by Judge Cooley in 1 Const. Limitations, 
8th ed., 124.” Dimick v. Schiedt, 293 U.S. 474 (1935). 

Each State Has the Right to Control Its Schools 

On the question of the rights of the states to con- 
trol their schools it is interesting to note that in the 
acts admitting about ten of the thirteen or fourteen 
states since the 14th Amendment, there has been a 
specific provision that these states could control 
their schools. It is respectfully submitted that the 
reason for this provision (and it should have been in 
all of the admitting acts) is that Congress knew’ that 
the states admitted before the 14th Amendment al- 
ready had complete control of their schools under the 






9(l» and 10th Amendments and knew u 

h»d to be admitted on exactly Urn sn me bjiL Rm 

even if tins is not true, and i( rorlninl? • 1 : l^l,, 

,„M I« !„. (rut*, nil KttilcH 

the same basis and since there is no wav VI V. 

«l.o riRhf of II.OH, Zr i ’ T 'Z'!.Z 

cully have the same rights. ,,,un 

The Supreme Court 1ms presented a predicament 
In honor, character and integrity it ought to reverse 
the 1954 and similar segregation decisions. If i ( dors 
not, (engross should act and relieve the situation We 
have a solemn contract and the Government has ro- 
nudiuf od it. lie as sovereign states ought to be riven 
better treatment than a Communist Dictator. Integrity 
and good faith begin at homo. We joined the Union 

1,1 fl !‘, • an . d °V r sacred contract should he ob- 

served until it is changed according to agreement. 
Gangster tactics through the use of troops should not 
be resorted to in order to enforce submission to a 
lawless decree against a sovereign state helpless to 
defend itself against the power of the Nation whose 
duty i( is to protect it. 


I here is no hope for any sovereign state except the 
conscience of America. If that conscience could be 
shown the naked truth, with all political and short- 
circuiting considerations removed, a way could be 
found to peacefully and in good will solve the racial 
problems confronting us. If America could only under- 
stand the law and the facts the answer in this ease 
would be clear. Force is not the answer. 

I he only check on the Supreme Court’s usurpation 
of power is the force of public opinion. The integrity, 
character and conscience of the American people are 
on trial. Before God, what is your answer? 

'If in the opinion of the People, the distribution or 
modification of the Constitutional powers be in any 
particular wrong, let it be corrected by an amendment 
in the way which the Constitution designates. — But 
let there be no change by usurpation; for though this, 
in one instance, may be the instrument of good, it is 
the customary weapon by which free governments are 
destroyed. The precedent must always greatly over- 
balance in permanent evil any partial or transient bene- 
fit which the use itself can at any time yield. — ’’.Wash- 
ington’s Farewell Address. 

The most discouraging fact connected with the pres- 
ent controversy is that outstanding citizens are some- 
times deluded by the specious argument that to criti- 
cize a court for exercising authority which it docs not 
possess has the effect of undermining law and order. 

Nothing could be further from the truth. Few of 
those who really understand what I am talking about 
would have the audacity to say that the people of a 
nation must stand dumb in the face of usurpation of 
power by their highest court. It will be a tragedy if 
the people of the United States fail for any reason to 
distinguish between the judgments of courts rendered 
within their constitutional jurisdiction, and those which 
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are rendered beyond their jurisdiction and contrary to 
the authority which gave them life. 

A usurper is a tyrant, in whatever garb he is 
dot hod* If we cannot lift our voice against them we 
have surrendered our freedom- God help us not to 
make this mistake. 


For further reading of an excellent research work on 
the subject matter discussed above bv the Honorable 
Jule VTl Felton, it is suggested that,' “USURPERS — 
FOES OF FREE MEN/* written by the Honorable 
Hamilton A. Long, a member of the Bar of the State 
of New York, be read. Information can be obtained by 
writing to Mr. Long, at 4 West 43rd Street, New York, 
New York. 



